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Page §

ferences, based on tribal affiliation, should be determined by the
Indians themselves through their recognized tribal governments, or
whether the agencies, without a single word of support in the
language of section 7(b) itself, may decide that question by
federal fiat. If the agencies heed the clear purposes and intent
of P.L. 93-638, there can be only one answer -- Tribes should
decide.

Obviously, this interpretation is completely comnsistent with
*Indian preference,” and it provides a natural, effortless reading
of the statutory provision. The Indian preference is completely
intact, although there may be a first preference to members of the
contracting tribe, Giving the contracting tribe the right to pro-~
vide a first preference to its own members can hardly be said to
violate Indian preference. At the very most, it might be said, as
EEQC suggested in its Peolicy Statement, to produce some discrimi-
nation among Indians of different tribes, but this type of minor
discrimination seems to be contemplated by P.L. 33-638, at least
when it iz mandated by tribal government. The DOI interpretation
in the proposed joint regulations may make sense with respect to
contracts other than those under P.L. 93-638. With respect to P.L.
93-638 contracts, however, it represents a strained reading that
(1} does not rest on any kind of logical or intellectual footing,
{2) operates at cross-purposes with the statute, (3) has never
been justified by DOI, DOL, or EEOC in any reasoned manner, and
{4) is contradicted by DOI's own regulations authorizing tribal
preferences.

In short our conclusion that a F.L. 93-838 contractor's
preference. for members of its own tribe, or residents on or near
the reservation, is neither inappropriate nor unlawful so long as
a second preference is given to Indians generally. This
conclusion is supported by the commentary in Felix S. Cohen's

of i Law which asserts art page 672 that
federal civil rights statutes "should not extend to tribes
discriminating between their members and others* (citing Fisher wv.
District Court, 424 U.S. 382 (1976) and Slattery v. Arapahoe
Tribal Council, 453 F.2d 278 (loth Cir. 1971).
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